an enforcement tool against chronic violators.  Congress
made clear that chronic violators demonstrate a reckless
disregard for the safety and health of miners by allowing
the same mine hazards to occur again and again without
addressing the underlying problems.  Id, at 32-33.  That
describes this case precisely.

Had the sanctions of 104(e) been applied, a pattern of
violations notice would have been issued to Youghiogheny &
Ohio long before March 14 or April 5, 1984.  Consequently,
by that time the chronic ventilation deficiency would either
have been abated or 104{e) closure orders would have brought
the condition forcefully to the attention of management.

This did not and could not happen because section
104 (e) of the Mine Act is a dead letter.  For the past 8
years, since its enactment and through the administrations
of two Presidents, four Secretaries of Labor, and four
Assistant Secretaries of Labor for Mine Health and Safety,
the Executive Branch's duty to "take care that" section
104(e) "be faithfully executed" and enforced has been
ignored.

After considering the other statutory criteria as set
forth in my findings and as stipulated to by the parties, I
find the amount of the penalty warranted for this violation
is $950.

ORDER

To impress upon the operator the'need  to address  in a
more urgent and resolute manner  chronic problems with the
ventilation system at the Nelms  #2 Mine  it   is ORDERED that
the operator pay the penalties assessed in  the total amount
of  $1,950,  on or before Friday,  February 21,   1986.

Disciplinary  (Rule 80)  Reference

Rule 80 of the Commission's rules provide for the
imposition of disciplinary sanctions  for violations of  the
standards of professional conduct.     Except  as provided  in
Rule 80 (e),  however,  a trial judge is required to refer  such
matters to the Commission which,   by majority vote,  deter-
mines whether the circumstances  reported warrant disciplinary
action.    Having carefully reviewed the record in this
matter,  I  find the following circumstances warrant
references

1.    Counsel for the operator refused to comply with the
trial  judge's order to file a post-hearing brief
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